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JOINT APPENDIX : 





[Filed August 24, 1953] | 
The United States of America Criminal No. 1312-53 

bs : Grand Jury No. Orig. 
Vincent P. Mandley : | 
William L. Poole : Housebreaking and Larceny 
William E. Chapman : (22D.C.C. 1801, 2201, 

: 2202) 

The Grand Jury charges: ! 

On or about June 10, 1953, within the District of Columbia, 
Vincent P. Mandley, William L. Poole and William E. Chapman 


entered the building of Vet Motors, Inc., a body corporate, with 
intent to steal property of another. | ! 
SECOND COUNT: 

On or about June 10, 1953, within the District of Columbia, 
Vincent P. Mandley, William L. Poole and William E. Chapman 
stole the property of Vet Motors, Inc., a body corporate, of the 
value of about $275.00, consisting of the following: one checkwriting 
machine, of the value of $80.00, one typewriter, of the value of 
$100.00, one typewriter, of the value of $65.00, one radio, of the 
value of $30.00. : 
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/8/__Leo A. Rover 
Attorney of the United States in 


and for the District of Columbia 
| 
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[Filed May 22, 1957] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
= Criminal Nos. 1312-53 
WILLIAM L. POOLE, et al., 1313-53, and 1314-53. 
Defendants 


Washington, D. C. 
Thursday, August 27, 1953 

The above-entitled matters came on for the arraignment of 

the defendants before JUDGE JAMES R. KIRKLAND at 10:30 a.m. 
PROCEEDINGS 

THE DEPUTY CLERK: Vincent P. Mandley, William L. Poole, 
William E, Chapman. William Chapman? 

THE COURT: Let a bench warrant issue. 

THE DEPUTY CLERK: Vincent P. Mandley, do you have an 
attorney? 

DEFENDANT MANDLEY: Supposed to have one. 

THE DEPUTY CLERK: Was he appointed in the police court? 

DEFENDANT MANDLEY: Yes. 

THE DEPUTY CLERK: Do you have money with which to hire an 
attorney? 

DEFENDANT MANDLEY: No, sir. 

THE DEPUTY CLERK: Would you like the Court to appoint 
counsel for you? 

DEFENDANT MANDLEY: Yes, sir. 

THE DEPUTY CLERK: William L. Poole, do you have an attor- 
ney? 

DEFENDANT POOLE: I am Poole. 
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THE DEPUTY CLERK: Oh, you are Poole. Do you have money 
with which to hire an attortiey? 


DEFENDANT POOLE: No. 
7 THE DEPUTY CLERK: Would you like the Court to appoint 





v counsel for you? 

DEFENDANT POOLE: Yes. 

THE DEPUTY CLERK: Vincent P. Mandley and wittiae L. Poole 
3 in Criminal Case 1312-53, you are each charged with house- 

breaking and larceny. Vincent P. Mandley, how do you wish to plead? 

’ DEFENDANT MANDLEY: Guilty. | 
7 THE DEPUTY CLERK: You plead guilty. 
Kd William L. Poole, how do you wish to plead? : 
: DEFENDANT POOLE: Guilty. | 











. THE DEPUTY CLERK: William L. Poole and Vincent P. 
i, Mandley, in Criminal Case 1313-53 you are each charged with forging 
and uttering. William L. Poole, how do you wish to plead? | 
‘ DEFENDANT POOLE: Guilty. | 
y THE DEPUTY CLERK: Vincent P. Mandley, how do you wish to 
° plead? 
r DEFENDANT MANDLEY: Guilty. 

THE COURT: The Court recognizes Mr. Eugene actiubaee as 
4 being in court. I am going to assign you to these cases. If you find 
. the pleas inconsistent with the facts, will you report the ss to the 
: Court. 
2 MR. SCHUBERT: Yes. : 
e THE COURT: Otherwise, let the case be referred to the pro- 
d bation office. : 
7 And let the bench warrant issue in the other case, for William 
4 E. Chapman as well. ! 
‘ ASST. U.S. ATTY.: There are several other companion cases. 
: 4 THE COURT: One moment, please. i 
> THE DEPUTY CLERK: William L. Poole, in Criminal 1314-53, 
¢ in which you are charged with forgery and uttering, how do iyou wish to 
: plead? | 





& 

DEFENDANT POOLE: 1314, guilty. 

THE DEPUTY CLERK: Vincent P. Mandley, in Criminal 1315-53, 
wherein you are charged with forgery and uttering, how do you wish to 
plead? 

DEFENDANT MANDLEY: Guilty. 

THE DEPUTY CLERK: Vincent P. Mandley, in Criminal Case 
No. 1316-53, wherein you are charged with forgery and uttering, how 
do you wish to plead? 

DEFENDANT MANDLEY: Guilty. 

THE COURT: Let the same disposition, the assignment of 
counsel, prevail in those cases, and a bench warrant for William E. 
Chapman, and let them all be referred to the probation office. 

(At 11:10 a.m. the same morning, after other proceedings had 
been had in other matters:) 

THE COURT: Mr. Schubert, the Court recognizes you. 


MR. SCHUPERT: If Your Honor please, after having talked with 
the two defendants, Poole and Mandley, and discussing with them the 
circumstances Surrounding the charges, each individual charge, the 


circumstances surrounding their apprehension and the disclosure made 


é 


subsequent to their apprehension, I am of the opinion that the pleas of 
guilty should stand. 

THE COURT: Should stand? 

MR. SCHUBERT: Yes, sir. 

THE COURT: Very well, let them stand and, as the Court has 
indicated, let the matter be referred to the probation officer. Thank 
you for accepting the appointment. 

MR. SCHUBERT: Very well. 

(Whereupon, ‘the arraignment proceedings were concluded. ) 
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[Filed August 27, 1953] 
UNITED STATES : | 
vs. | 4 Criminal No. 1312-53 
Vincent P. Mandley ') Charge: Housebreaking and 
William L. Poole came 
Defendants 


PLEA OF DEFENDANT 
On this 27th day of August, 1953, the defendants Vincent P. 
Mandley, William L. Poole, appearing in proper person and by his 
attorney Eugene Schubert, Esquire, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to them 
plead guilty thereto. 
The case is referred to the Probation Officer of the Court. 
Each defendant is remanded to the District of Columbia J ail. 
By direction of 








James R. Kirkland | 
Presiding Judge | 
Criminal Court#1 


| 
| 
| 


[Filed August 29, 1953] 
UNITED STATES ) | 
vs. Criminal No. 1312-53 

! 
) 


Vincent P. Mandley 


William L. Poole ChargeHB & L 


ORDER APPOINTING COUNSEL TO DEFEND | 
Upon consideration of the motion of the defendant in the above- 


entitled cause, it is this 28th day of August, 1953 
ORDERED, That Eugene Schubert be, and he is, hereby appointed 


to appear and defend on behalf of the said defendant. | 


/s/ James R. Kirkland 
Judge 








45 [Filed August 20, 1957] 
, Washington, D. C. 
Friday, September 18, 1953 
The above-named defendant came on for sentencing before the 
Hon. Bolitha J. Laws, Chief Judge, at 3:10 o'clock, p.m. 
Appearances: 
On behalf of the defendant: 
Eugene J. Schubert, Esq. 
On behalf of the United States: 
Arthur J. McLaughlin, Esq. 


PROCEEDINGS 

THE DEPUTY CLERK: William L. Poole. 

MR. SCHUBERT: If Your Honor please, may I be permitted to 
approach the bench in relation to this case? 

(At the bench:) 

46 MR. SCHUBERT: Judge Laws, I was appointed to these two 
men by Judge Kirkland several weeks ago while sitting in Judge Kirkland's 
court, at which time on arraignment day they had pleaded guilty. Judge 
Kirkland asked me to look into the facts and their situation and inform 
him whether or not in my opinion the plea should stand. 

I spent at least a half hour with both these men, Mandley and 
Poole, in the lock-up. I sat down in the chair and took my time. To 
the best of my ability I went over with them the circumstances surround- 
ing the alleged offenses, the circumstances surrounding their appre- 
hension, and the voluntary statements they made subsequent to their 
apprehension, I should say the voluntariness of the statement -- volun- 
tary character. 

At that time they both insisted they wanted to plead guilty. Based 
on what they told me I thought that was a proper plea. 

I came into court and informed Judge Kirkland that I felt the plea 
should stand. 
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I went down to the jail to see these two men yesterday because I 
felt that there should be some background material which should be 
taken up with Your Honor at the time of sentence. At that time Mr. 
Mandley told me that there was nothing he wished to say. But Mr. 
Poole said that he hadn't decided whether he wanted to plead guilty. 

So I told him that I thought that this was a late date to make up 
his mind. However, at least I wasn't going to deprive him of any of 
his rights, and to let me know today. ! 

Just a few moments ago out in the lock-up he told me that he 
does not wish to plead guilty. | 

THE COURT: He has pleaded guilty. | 

MR. SCHUBERT: I know that he has, Your Honor. I merely 
wish to bring those facts to your attention. 


THE COURT: If you find any facts that indicate he isn't guilty, 





file a formal motion. 

MR. SCHUBERT: Your Honor, I have been all over this thing. 

THE COURT: Let him tell you. These people can't come in here 
and plead guilty and after having long records and knowing exactly what 
they are doing, and then ask to set them aside just because they don't 
want to be sentenced at the last minute, and take a chance on trial. 

I get your position. Judge Kirkland asked you to do it, If you 
find, or he is able to produce any tangible evidence, file a motion. 

MR. SCHUBERT: I have something, Your Honor. | 

THE COURT: What have you? 

MR. SCHUBERT: He has told me that in 1945 his skull was 
fractured. ! 

THE COURT: Well, we can check into that, too. 

MR. SCHUBERT: That he has suffered with severe headaches. 

THE COURT: You can still do it. You have got two months after 
I sentence for me to set it aside. ! 

MR. SCHUBERT: I will request an examination for him down at 
the jail. At that time, if there is such evidence, if there sould be a 
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trial in the case, I don't feel I am in a position -- 

THE COURT: It hasn't been set aside yet. I will sentence him. 
Let him start on his time, and if you find any tangible evidence -- 

MR. SCHUBERT: I will certainly be glad to be diligent. 

THE COURT: I appreciate your position. 

(In open court:) 

MR. SCHUBERT: In addition to what I have just told Your Honor 
regarding Mr. Poole, I wish to state that I do realize that he too has a 
record, I understand, of some length, but I wish to call these facts to 
Your Honor's attention with regard to mitigation of sentence. 

Mr. Poole has two minor children, I have been given to under- 
stand, who are now in the custody of his mother. And he has been 
until the time of his apprehension paying $25 a week to his mother for 
the support of those two children. 

With those, I submit to Your Honor's discretion. 

THE COURT: He is not eligible for probation. We don't do it 
anyway. 

Would you like to say anything? 

THE DEFENDANT: No, sir. 

THE COURT: By reason of the fact that you are a good deal 
younger than your uncle, and that your record isn't quite so bad, the 
aggregate sentences will be less than those of your uncle, but because 
of your previous record for this same type of offense, and the gravity 
of this offense, I will have to give you, and on the facts that have been 
developed, I will have to give you a substantial sentence. 

In 1312-53 the sentence is from 10 months to 3 years; in 1313 
and 1314-53, the sentence is 8 months to 2 years, each; also, sentences 
to be consecutive. 

AU right. 

Thank you, very much, Mr. Schubert, for the study you have 
given this matter. 


(Thereupon, the instant proceedings were concluded) 
* * * * ar * 5 
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9 
[Filed January 31, 1957] ! 
UNITED STATES ) Criminal Case | 
vs. No. 1312, 1313, 1314-53 
William L. Poole, ) 3 
Box 25, Lorton, Va. ) | 


MOTION TO VACATE SENTENCE, AND RELEASE DE- 


FENDANT FROM ILLEGAL CUSTODY, GROUNDS IN- | 
SANITY: OR RELEASE TO ARMY CUSTODY, FOR 
TREATMENT AT ARMY HOSPITAL | 


Comes now William L. Poole, the defendant in the above-entitled 
and numbered case, states and avers, that this Court under date of 
18th day of September 1953 had no authority in law to have imposed 
a sentence of (26) months to (7) years upon charges of Housebreaking 
and Larceny and Forgery and Uttering under Code, Title 
because defendant was of unsound mind at the time the crime or crimes 
were committed. | 

The U.S. Appellate Court for the District of Columbia Circuit, 
and other courts of the United States that a person of unsound mind, 
is not responsible for his acts. | 

This Court must therefore set verdict aside, and release the 
defendant from further illegal custody at D. C. Reformatory, at 
Lorton, Virginia. ! 

Refer to records of Dr. Ross Morris, M.D., Washington 
Medical Building, 1801 Eye Street, N.W. The report by Dr: Emil 
Selstz made to the : 

Authority: Sec. 2255 Title 28 U.S. Code Rule 35, 36, 37 Fed. 
Rules Crim Procedure Adams vs. U.S. 95 U.S. App. D.C.) 354 
(1955) Hayman vs. U.S. 342 U.S. 205 (1952) cause can not be 
resolved without a hearing in open court. | 

Adams vs. U.S. supra, Smith vs. U.S. 88 App. D.C. 80 (1950), 
Walker vs. Johnston 61S. Ct. 574 : 

A United States District Court Judge may set verdict aside, 
and turn defendant over to Veterang Administration for treatment in 








10 
Veterans Hospital, 53 Stat. 1296, Ch. 620, Sec. 6 (Aug. 9, 1939) 
Allegation No. 1 
Incompetent Counsel 

The Court records will show that counsel for defendant was 
incompetent because he knew defendants mental condition, caused by 
an Army Truck having nearly killed defendant on or about September 
18th 1943 and defendant was confined in a Hospital located at 8th and 
Mass. Ave., Washington, D.C., such injury caused defendants mental 
condition. 

Upon these facts counsel failed to represent effectively the 
defendant and knew an insane person could not be held guilty of a 
crime. 

Counsel failed to require the Court to give defendant a mental 
test on September 18, 1953 date of itlegal sentence. 

Counsel allowed defendant to accept a plea of guilty fully knowing 
that defendant was insane at time alleged crime or crimes were comit- 
ted, Kinard vs. U.S. 68 App. D.C. 254; Patton vs. U.S. 42 App. 
D.C. 239. 

The appellate court held that if defendant raised an issue that 


defense counsel was incompetent, this was grounds for a full hearing 
under Sec. 2255. 


Adams vs. U.S. 95 U.S. App. D.C. 354 (1955) The same Court 
held in Kidwell vs. U.S. 38 App. D.C. 366 that defendants constitutional 
rights must be safeguarded at every stage of the proceedings. Mason 
vs.U.S. 90 U.S. App. D.C. 1 (1951). 

Allegation No. 2 
Unsound Mind at the time crime committed 

Trial Court without jurisdiction to have imposed any sentence 
upon defendant, due to his mental condition. 

Judgment in case at bar must be vacated, and defendant ordered 
released. 
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Allegation No. 3 
No Trial by Jury 
Record shows that defendant was never given a trial by jary as 
required by Amendment Six. ; 
Defendant was deprived of due process of law, Brown vs. Allen, 


(1953) 344 U.S. 443. | 


Allegation No. 4 
Violation Fifth Amendment 


In law it is held that the Fifth Amendment prevents self! incrimi- 





nation. 
By accepting a plea of guilty after an automobile senda, not 
knowing the nature of a plea of guilty, by insanity; same is a confession, 
Powell vs. Alabama, 287 U.S. 45 Chambers vs. Florida, 309 U.S. 
227, Boyd vs. U.S. 116 U.S. 616, McNabb vs. 63S. Ct., 605, 612. 


| 





Conclusion 
Defendant offers Exhibits attached to and made a part of this 
motion, numbered  —  ___ covering a history of facts in 
support of his allegations. 
Defendant prays an early hearing of this cause. 
Respectfully submitted, ' 


/s/ William L. Poole | 
Petitioner-Defendant. | 





15 Affidavit | 





Defendant William L. Poole, states he has written and has read 
the allegations in this motion, and believes he has a just cause for this 
action. Facts stated are believed to be true, except such facts founded 
upon information which he believes to be true to the best of his know- 


ledge and belief. 


/s/ William L. Poole: 
Petitioner - Defendant 


[Certificate of Service] 
[JURAT] ! 
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[Filed February 18, 1957] Criminal Nos. 1312-53 
1313-53 
1314-53 


ORDER 
Upon consideration of defendant's motion to vacate sentence, 
it appearing to the Court that the files and records of the case con- 
clusively show that defendant is entitled to no relief, it is by the 
Court this 18th day of February, 1957, 
ORDERED that said motion to vacate sentence be and hereby 
is denied. 


/s/ Bolitha J. Laws 
Chief Judge. 


[Filed June 3, 1957] Criminal No. 1312-53 


NOTICE OF APPEAL 
Name and address of appellant 


William L. Poole 
Box 25, Lorton, Virginia 


Name and address of appellant's attorney 
Offense Housebreaking and Larceny 
Concise statement of order, giving date, Order denying motion to 
vacate sentence, entered and filed Feb. 18, 1957. C. Judge Laws. 
Name of institution where now confined, if not on bail: Lorton 
Reformatory. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeais for the District of Columbia Circuit from the above- 
stated judgment. 


dune 3, 1957 William L. Poole 
Date Appellant 
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oo 21 [Filed August 24, 1953] : 
_- The United States of America Criminal No. 1313-53 
















vs. ; Grand Jury Orig. 












; William L. Poole Forgery and Uttering 
a Vincent P. Mandley : (22 D.C.C. 1401) 
William E. Chapman : | 







The Grand Jury charges: , 
On or about June 19, 1953, within the District of Columbia, 


William L. Poole, Vincent P. Mandley and William E. Chapman, with 
intent to defraud, falsely made and forged in its entirety a bank check. 
Following is a photostatic copy of said falsely made and forged check: 
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14 
and the back thereof containing the endorsement "Thomas Fenton 
1918 - 15th St NW". 
SECOND COUNT: 

On or about June 19, 1953, within the District of Columbia, 
William L. Poole,, Vincent P. Mandley and William E. Chapman, with 
intent to defraud, passed and uttered to Morris Wolf, as true and 
genuine, the forged bank check, a copy of which is set forth in the 
first count of this indictment, well knowing the aforesaid check was 
forged. 


/s/ Leo A. Rover 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ J. B. Graves 
Deputy Foreman. 


[Filed July 23, 1953] 
In The Municipal Court for the District of Columbia 
Criminal Division 
COMPLAINT 
: Affidavit No. 277818 

Whereas Benjamin D. Clark hath upon oath before me R. B. Gott, a 
Deputy Clerk of The Municipal Court for the District of Columbia, 
made complaint and declared that on the 19th day of June, A.D. 1953, 
at the District aforesaid, one William Lyman Poole and Vincent Paul 
Mandley did then and there unlawfully forge, falsely make, and alter 


a certain paper writing of the tenor following: a certain bank check, 
to wit:- 


Washington, D. C. June 18, 1953 No. 63 
HAMILTON NATIONAL BANK 15-15 
511 
Pay to the 


order of Thomas Fenton $68. 76 
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*** 68 Dols 76 cts Dollars 
Gude Bros. Co. 
Na. 8 - 4276 | 
1212 F St. N.W. Granville Gude 





And on the reverse side, as follows:-Thomas Fenton | 
1918 - 15th St. N. W. 


Filed: July 23, 1953 | 
Harry M. Hull, Clerk 


on said day and year last aforesaid, and at the District aforesaid did 
unlawfully and knowing the same to be false and forged said William 
Lyman Poole and Vincent Paul Mandley pass, utter, and publish as 
true and genuine the paper writing aforesaid, with intent to defraud, 
injure and prejudice to the right one William Pittleman, trading as 

P - X Liquor Shop/ against the form of the statute in such case made 
and provided, and against the peace and Government of the United 





States of America. 

Witness, The Honorable LEONARD P. WALSH, Chief Judge of 
The Municipal Court for the District of Columbia, and the seal of said 
Court this 13th day of July, A.D. 1953. ! 


WALTER F. ee 
Clerk, The Municipal Court, D.C. 








By /s/ R. B. Gott | 
“Deputy Clerk  - | 
[Filed July 23, 1953] : 
Judge Neilson | 
DB__ Precinct | 
No. 507788 July 23, 1953, 19 
UNITED STATES Plea Not Guilty 
vs. Held to await the action of the 


Grand Jury Committed to jail in 


William Lyman Poole default of recognizance in the sum 


Vincent Paul Mandley of $1000, to appear in the United 
COMPLAINT States District Court for the Dis- 


Raxccre trict of Columbia. 
__ Forgery . 








Cepi. Entered in, 


Atty Duke Davis 
WITNESSES COMMITTED 
Benjamin D. Clark M.P. DB 
Morris Wolf 502 19th St. N.W. 
D. A. Higgins M.P. DB 
C.L. Saunders = " 


[Filed August 27, 1953] Criminal No. 1313-53 
! Charge: Forgery and Uttering 


PLEA OF DEFENDANT 

On this 27th day of August, 1953, the defendant, William L. 
Poole, appearing in proper person and by his attorney, Foster Wood, 
Esquire, appointed, being arraigned in open Court upon the indict- 
ment, the substance of the charge being stated to him, pleads guilty 
thereto. 

The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District of Columbia jail. 

By direction of 


James R. Kirkland, J. 
Presiding Judge 
Criminal Court # one 
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26 [Filed August 29, 1953] | 
UNITED STATES 





Criminal No. 1313-53 


vs. | 
Charge F&U 





Vincent P. Mandley and Wm. L. 
Poole 


~ e*  ee  e 


ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 28th day of August, A.D., 19 
ORDERED, That Eugene Schubert be, and he is, hereby appointed 

to appear and defend on behalf of the said defendant. ! 


/s/ James R. Kirkland 
Judge 





27 [Filed September 22, 1953] 
JUDGMENT and COMMITMENT 
UNITED STATES OF AMERICA 


! 
) No. 1313-53 
v. ) | 

) 
WILLIAM L. POOLE ) 


On this 18th day of September, 1953 came the attorney for the 
government and the defendant appeared in person and by counsel, 
Eugene Schubert, Esquire. | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of Forgery and Uttering as charged and the 
court having asked the defendant whether he has anything to say why 


judgment should not be pronounced, and no sufficient oe to the con- 


trary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as changed and 





convicted. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of EIGHT (8) MONTHS TO TWO (2) YEARS; said 
sentence to take effect at the expiration of sentence imposed in crimi- 
nal case no. 1312-53. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Bolitha J. Laws 


United States District J udge 


[Filed June 3, 1957] Criminal No. 1313-53 


NOTICE OF APPEAL 

Name and address of appellant: William L. Poole, Box 25, 
Lorton, Virginia. 

Name and address of appellant's attorney: 

Offense: Forgery and Uttering. 

Concise statement of order, giving date: Order denying motion 
to vacate sentence, entered and filed Feb. 18, 1957. LAWS, C.J. 

Name of institution where now confined, if not on bail: Lorton 
Reform atory. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


June 3, 1957 William L. Poole 
ate pellan 
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[Filed August 24, 1953] : 
The United States of America Criminal No. 1314-53 


i Grand Jury No. Orig. 


William L. Poole 
Forgery and Uttering 


(22 D.C.C. 1401) | 


The Grand Jury charges: ! 

On or about July 3, 1953, within the District of Columbia, 
William L. Poole, with intent to defraud, falsely made and forged 
in its entirety a bank check. Following is a photostatic copy of said 


salsely made and forged check: 
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SECOND COUNT: 20 
On or about July 3, 1953, within the District of Columbia, 


William L. Poole, with intent to defraud, passed and uttered to 
Herman Finkel, as true and genuine, the forged bank check, a copy 
of which is set forth in the first count of this indictment, well knowing 
the aforesaid check was forged. 


[Filed August 27, 1953] Criminal No. 1314-53 
Charge Forgery and Uttering 


PLEA OF DEFENDANT 
On this 27th day of August, 1953, the defendant William L. Poole, 
appearing in proper person and by his attorney, Eugene Schubert, Es- 
quire, appointed, being arraigned in open Court upon the indictment, 
the substance of the charge being stated to him, pleads guilty thereto. 
The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 
By direction of 


¥ 


James R. Kirkland, J. 
Presiding Judge 


Criminal Court # one 


[Filed August 29, 1953] Criminal No. 1314-53 
UNITED STATES : Charge F& U 
vs. 
Wm. L. Poole 


ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 28th day of August, A.D., 1953 
ORDERED, That Eugene Schubert be, and he is, hereby appointed 
to appear and defend on behalf of the said defendant. 


/s/ James R, Kirkland 
udge 





* 
y 
4 
‘ 


21 
[ Filed September 22, 1953] 





Judgment and Commitment 


United States of America ) 
v. Criminal No. 1314-53 
WILLIAM L. POOLE ) 


On this 18th day of September, 1953 came the attorney for the 
government and the defendant appeared in person and by a 
Eugene Schubert, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of FORGERY AND UTTERING as’ charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as es and 
convicted. | 

IT IS ADJUDGED that the defendant is hereby committed to the 





custody of the Attorney General or his authorized representative for 


imprisonment for a period of Eight (8) months to Two (2) years; said 
sentence to take effect at the expiration of the sentence imposed in 
Criminal Case No. 1313-53. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Bolithad. Laws 
United States District J udge. 
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[Filed June 3, 1957] Criminal No. _ 1314-53 
NOTICE OF APPEAL 
Name and address of appellant: William L. Poole, Box 25, 
Lorton, Va. 
Name and address of appellant's attorney: 


Offense: Forgery & Uttering. 
Concise statement of judgment or order, giving date, and any 


setence: Order denying motion to vacate sentence, entered and filed 
Feb. 18, 1957. LAWS, C.J. 

Name of institution where now confined, if not on bail: Lorton 
Reformatory. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


June 3, 1957: William L. Poole 
Date Appellant 
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Nos, 14,012, 14,013, 14,014 
QUESTIONS PRESENTED 


Where the facts disclose that upon arraignment appel- 
lant expressed a desire for counsel and then pleaded guilty 
to (1) house breaking and larceny (Crim. No, 1312-53), (2) 
forgery and uttering (Crim. No. 1313-53), and (3) forgery 
and uttering (Crim. No. 1314-53) ; that counsel was there- 
upon appointed to determine whether such pleas were con- 
sistent with the facts; that appointed counsel advised the 
court, after consultation with appellant, that the plea 
should stand; that upon the day of sentence counsel orally 
informed the court that appellant wished to withdraw his 
plea; that the court advised counsel to file a proper motion 
and thereafter proceeded to sentence appellant, in the 
opinion of the appellee the following questions are pre- 
sented: 


1. Were appellant’s constitutional rights under the Sixth 
Amendment violated where counsel was appointed to deter- 
mine whether pleas of guilty were consistent with the 
facts, immediately after said pleas were entered? 


2. Did the trial court abuse its discretion by denying 
appellant leave to withdraw his guilty pleas? 


3(a). Can appellant, under a subsequent motion pur- 
suant to 28 U.S.C. § 2255 raise the question of insantity at 
the time the offenses were committed? 


3(b). Assuming, arguendo, that appellant attempted to 
raise in his motion to vacate, his mental incompetency at 
the time of arraignment, did the court abuse its discretion 
in denying him relief under the facts and circumstances 
disclosed by the record? 





IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 





Nos. 14,012, 14,013, 14,014 


Wuiuus L. Pootz, Appellant, 
v. 


Untrep States or America, Appellee. 





Appeal From the United States District Court 
For the District of Columbia 





BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 24, 1953, three separate indictments were 
filed in the District Court, charging appellant with (1) 
housebreaking and larceny (Crim. No. 1312-53) (J.A. 7), 
(2) forgery and uttering (Crim. No. 1313-53) (J.A. 13, 
14), and (3) forgery and uttering (Crim. No. 1314-53) 
(J.A. 19, 20). Appellant, on August 27, 1953, entered a 
plea of guilty to each of the indictments (J.A. 3, 4). Im- 
mediately thereafter, counsel (Mr. Eugene Schubert) was 
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SUMMARY OF ARGUMENT 


Appellant cannot now seek review of two alleged vio- 
lations of his constitutional right to effective assistance of 
counsel, to wit: that no counsel had been appointed appel- 
lant when he entered a plea of guilty to the indictments, 
and that counsel, when appointed, did not consult with 
appellant long enough to satisfy the constitutional require- 
ment, when appellant failed to raise such questions in his 
motion to vacate under 28 U.S.C. § 2255. 

Assuming, arguendo, that such points were properly 
raised, the Government contends: 


1. That there was no violation of appellant’s constitu- 
tional right to effective assistance of counsel, when coun- 
sel was appointed immediately after his pleas of guilty, 
and opportunity was provided appellant to withdraw his 
pleas. 


2. That the amount of time spent by counsel with appel- 
lant does not, in and of itself, amount to a violation of 


appellant’s constitutional right. 


3. That counsel was not incompetent in failing to advise 
the court of appellant’s alleged mental condition, since 
the facts related by appellant to counsel did not warrant 
such a conclusion. 

Appellant’s allegation as to his mental incompetency at 
the time the offenses were committed is not a proper basis 
for his motion under 28 U.S.C. § 2255, and he was not, 
therefore, entitled to any relief. 

Assuming arguendo, appellant’s motion under Section 
2255 contained the allegation of mental incompetency at 
the time he pleaded guilty to the indictments, the trial 
court did not abuse its discretion in denying said motion, 
since the allegation was without foundation and inade- 
quately supported. 





b) 


ARGUMENT 
I. 
Appellant Was Effectively Assisted By Counsel 


Appellant contends that he has been deprived of his 
constitutional right to effective assistance of counsel as 
provided in the Sixth Amendment. This allegation is 
grounded on two points in his appeal:? First, in the 
Court’s failure to appoint appellant counsel prior to tak- 
ing his pleas and Second, that counsel’s consultation with 
appellant in respect to his prior guilty pleas was too brief 
to satisfy the constitutional requirement. 

This Court has clearly established, that one’s right to 
effective assistance of counsel under the Sixth Amend- 
ment is not violated, when counsel is not appointed at the 
time of the plea, but immediately thereafter, and an oppo- 
tunity is provided to withdraw such plea. In the case of 
McJordan v. Huff, 77 U.S. App. D.C. 171, 131 F. 2d 408 
(1943), in answer to that exact proposition this Court 
stated (p. 409) : 


‘¢ Arraignment, while not a perfunctory proceeding, 
is in actual practice as conducted in the District Court, 
primarily to facilitate the fixing of the docket; and it 
goes without saying that a plea of guilty at that time 
ean be and often is changed, on proper motion, as a 
matter of course. If this were not true, the conclu- 
sion we reach in this case would be different. And the 
fact that the plea was subject to change, we have no 


1It should be noted that in appellant’s motion under 28 U.S.C. § 2255, 
he raises incompetency of counsel on the sole allegation that counsel knowing 
appellant’s mental condition at the time the offenses were committed, ‘‘ failed 
to require the Court to give [appellant] a mental test’’ (J.A. 10). He does 
not raise with any degree of specificity in his motion, the points set forth 
in his appeal in support of his first contention. These matters, therefore, 
not having been raised in his motion under 28 U.S.C. § 2255, are not properly 
before this Court at this time. Council v. Clemmer, 85 U.S. App. D. C. 74, 
77, 177 F.2d 22, 25 (1949); Walker v. United States, 218 F.2d 80, 81 
(7th Cir. 1955). Cf. Waterman v. McMillan, 77 U.S. App. D.C. 310, 135 
F.2d 807 (1943), cert. denied, 322 U.S. 749, 64 8S. Ct. 1160 (1954), petition 
for removal of appeal denied, 323 U.S. 65 S. Ct. 30, 89 L.Ed. 647 (1944). 
However, in the interest of avoiding, if possible, repititious motions, these 
arguments will be met. 
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doubt, was in the Judge’s mind when immediately 
after the arraignment and plea he designated counsel 
to represent appellant ...’’ 


And this principle has been re-enunciated and affirmed 
in other decisions of this Court. Cowncil v. Clemmer, 85 
U.S. App. D.C. 74, 177 F. 2d 22 (1949), cert. denied, 338 
U.S. 880, 70'S. Ct. 150, 94 L. Ed. 540 (1949) ; Alexander v. 
United States, 78 U.S. App. D.C. 34, 136 F. 2d 783 (1943).? 

Here, the record clearly discloses, that counsel was 
assigned appellant immediately after his pleas of guilty 
to two of the indictments (Crim. Nos. 1312-53 and 1313-54) 
(J.A. 3), and even prior to his plea of guilty to the other 
indictment (Crim. No. 1314-53) (J.A. 3, 4). 

Appellant contends, however, that the requirements of 
McJordan v. Huff, supra, have not been satisfied in that 
a change of pleas was not allowed. This has no merit. 
When the plea was entered, the following colloquy took 
place (J.A. 3): 

The Court: The Court recognizes Mr. Eugene Schu- 
bert as being in court. I am going to assign you to 


these cases. If you find the pleas inconsistent with 
the facts, will you report the matter to the Court. 


From such language on the part of the arraignment 
judge, it is apparent that had appointed counsel reported 
the facts to be, in fact, inconsistent with the guilty pleas, 
the withdrawal of such pleas would have been allowed. 
And complementing this statement are the remarks be- 
tween counsel and the Court at a later time that same 
morning (J.A. 4): 


Mr. Schubert: If Your Honor please, after having 
talked with... Poole... and discussing... the cir- 
cumstances surrounding the charges, each individual 


2Comparison should be made with the earlier landmark decision cited by 
appellant, Johnson v. Zerbst, 304 U.S. 458, 58 S. Ct. 1019, 82 L.Ed 1461 
(1938), where the question was that of waiver of the right to counsel. In 
that case, contrary to the instant one, the facts showed that Johnson pleaded 
not guilty, was tried, convicted, and sentenced, all on the same day, without 
the benefit of counsel at any stage in the proceeding. 
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charge, the circumstances surrounding . . . apprehen- 
sion, and the disclosure made subsequent to appre- 
hension, I am of the opinion that the pleas of guilty 
should stand. 

The Court: Should stand? 

Mr. Schubert: Yes, sir. 

The Court: Very well, let them stand.... 


Thus it is clear that appellant did have an opportunity 
to withdraw his pleas in accordance with the rule an- 
nounced in the McJordan case. 

In addition thereto, appellant’s rights were not dimin- 
ished or curtailed at sentencing. Counsel advised the 
Chief Judge that he had been appointed by the arraign- 
ment judge to see if appellant’s plea of guilty were con- 
sistent with the facts; that he had consulted with appellant, 
and as a result thereof, arrived at the conclusion that the 
pleas were proper; that he so informed the court; that on 
September 17, 1953 he again consulted with appellant at 
the jail in order to obtain ‘‘background material’’ for the 
court at sentencing; that appellant then informed him that 
he hadn’t decided whether he wanted to plead guilty (J.A. 
6-7). 

The following discussion then took place (J.A. 7-8) : 


Mr. Schubert: Just a few moments ago out in the 
lock-up he told me that he does not wish to plead 
guilty. 

” ‘The Court: He has pleaded guilty. 

Mr. Schubert: I know that he has, Your Honor. I 
merely wish to bring those facts to your attention. 

The Court: If you find any facts that indicate he 
isn’t guilty, file a formal motion. 


Mr. Schubert: I have something, Your Honor. 

The Court: What have you? 

Mr. Schubert: He has told me that in 1945 his skull 
was fractured. 

The Court: Well, we can check into that, too. 

Mr. Schubert: That he has suffered with severe 
headaches. 

The Court: You can still do it. You have got two 
months after I sentence for me to set it aside. 
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Here again the sentencing court rather than prejudicing 
any rights of appellant informed him, through counsel, of 
the necessary steps to be taken to preserve his rights. In 
fact, the court addressed appellant personally in order to 
give him an opportunity to make any statements he wished, 
but appellant had nothing to say. (J.A. 8.) 

Appellant, therefore, was not prejudiced by the failure 
of the court in disallowing his change of pleas. The grant- 
ing of a motion under Rule 32(d) F.R. Crim. P. for leave 
to withdraw a plea of guilty rests in the sound discretion of 
the District Judge. Cole v. United States, 98 U.S. App. 
D.C. 238, 234 F.2d 259 (1956) ; Futterman v. United States, 
91 U.S. App. D.C. 331, 202 F.2d 185 (1952) ; United States 
v. Shneer, 194 F.2d 598 (3rd Cir. 1952); Berger v. United 
States, 145 F.2d 181 (8th Cir. 1944); United States v. 
Shillitani, 16 F.R.D. 336 (D.C.S.D.N.Y. 1954). The mere 
mention of headaches or allegation of a prior skull frac- 
ture years before is not sufficient, standing alone, to evi- 
dence any abuse of discretion on the part of the sentencing 
court. And the record is free of any matter disclosing 
that the plea was entered as a result of such ignorance, 
fear, force, mistake, misapprehenison, or fraud as would 
entitle appellant to withdraw his guilty pleas. Shillitani 
v. United States, supra. On the contrary, from the re- 
marks of counsel] and the sentencing judge (J.A. 7, 8), is 
is apparent that appellant, who had a previous record of 
conviction was not unfamiliar with court procedure (J.A. 
7,8). Cf. United States v. McNair, United States D.C. 
D.C., 18 F.R.D. 417 (1955), affirmed, McNair v. United 
States, 98 U.S. App. D.C. 359, 235 F.2d 856 (1956), cert. 
denied, 352 U.S. 989, 77 S. Ct. 389, 1 L. Ed. 2d 368 (1957). 

Appellant also argues that court-appointed counsel’s 
consultation with appellant was too brief to satisfy the 
constitutional requirement.* It has been well settled in 
this and other jurisdictions, that shortness of time spent 


3It is evident from the record (J.A. 2-4, 6) that counsel spent at least a 
half hour with appellant before informing the arraignment court that his 
guilty pleas should stand. 
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by counsel with a defendant will not in and of itself amount 
to a violation of appellant’s constitutional right. Adams v. 
United States, 95 U.S. App. D.C. 354, 222 F.2d 45 (1955) ; 
United States v. Wight, 176 F.2d 376 (2 Cir. 1949), cert. 
denied, 338 U.S. 950, 70 S. Ct. 478, 94 L.Ed. 586 (1950) ; 
Powell v. United States, 149 F. Supp. 356 (D.C.M.D. Ala., 
1957). 

Appellant further contends that counsel was incompe- 
tent in that he failed to inform the court of appellant’s 
mental condition. The record discloses, however, that 
counsel did advise the sentencing court regarding appel- 
lant’s alleged skull fracture and headaches, about which 
appellant had informed him. (J.A. 7). While the record 
is barren on the subject of appellant’s mental condition, as 
such, it must be assumed that this would have been brought 
to the court’s attention by counsel, if such information 
was warranted by the facts related to him by appel- 
lant, and from counsel’s own personal observation of 
appellant. Indeed, appellant had the opportunity to 
inform the sentenceing court regarding such matters, 
but failed and declined to do so (J.A. 8). There is 
no allegation that counsel was not appointed by the ar- 
raignment court with care, and to prove incompetency of 
counsel, the very opposite of which is presumed, Brink v. 
United States, 202 F.2d 4 (10 Cir. 1953), cert. denied, 345 
U.S. 1001, 73 S. Ct. 1147 (1953), reh. denied, 346 US. 
918, 74 S. Ct. 276, 98 L. Ed. 413 (1953), leave to file peti- 
tions for writ of certiorari denied, 348 U.S. 806, 75 S. Ct. 
70, 99 L.Ed. 636 (1954), and a deprivation of his rights 
thereby, appellant must show that the proceeding were a 
farce and a mockery of justice. Adams v. United States, 
supra; Diggs v. Welch, 80 U.S. App. D.C. 5, 148 F.2d 667 
(1945), 325 U.S. 889, 66 S. Ct. 24, 90 L. Ed. 426 (1944). 
See also Hall v. United States, 98 U.S. App. D.C. 542, 235 
F.2d 858 (1956). This appellant has failed to do. 
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Tis 
Relief Under Section 2255 Was Properly Denied 


Appellant contends that the allegation of insanity in his 
motion under section 2255 required the District Court to 
grant a hearing. In his motion (J.A. 9-11), appellant states 
at three points (J.A. 9, 10) that he was of unsound mind 
at the time the crimes were committed. At no point does 
he set forth with any degree of clarity, the proposition that 
he was mentally incompetent at the time his pleas of 
guilty were entered. Appellant’s reference, therefore, to 
insanity at the time of the commission of the crimes, while 
a defense to the indictments, is not a proper basis for the 
motion to vacate, Bishop v. United States, 96 U.S. App. 
D.C. 117, 223 F.2d 582 (1955), rev’d on other grounds, 350 
U.S. 961, 76 S. Ct. 440, 100 L.Ed. 835 (1956), and, there- 
fore, not within the scope of the collateral attack author- 
ized by 28 U.S. C. § 2255. Lipscomb v. United States, 226 
F.2d 812 (8 Cir. 1955), cert. denied, 350 U.S. 971, 76 S. Ct. 
445, 100 L.Ed. 843 (1956), reh. denied, 350 U.S. 1003, 76 
S. Ct. 550, 100 L.Ed. 866; Adams v. United States, supra; 
Taylor v. United States, 177 F.2d 194 (4 Cir. 1949). And 
by his guilty pleas, appellant waived all non-jurisdictional 
defenses. Newman v. United States, 87 U.S. App. D.C. 419, 
184 F.2d 275 (1950), cert. denied, 340 U.S. 921, 71 S. Ct. 
352, 95 L. Ed. 665 (1951); Hornbrook v. United States, 216 
F.2d 112 (5 Cir. 1954) ; United States v. Gallagher, 183 F.2d 
342 (3 Cir. 1950), cert. denied, 340 U.S. 913, 71 S. Ct. 283, 
95 L.Ed. 659 (1951). 

Appellant, admitting that his motion under section 2255 
does not in terms state mental incompetency at the time of 
his arraignment and plea (Br. 10), argues, nevertheless, 
that it is apparent such was his intention.‘ 

The question of whether or not appellant may raise 
mental incompetency at the time of trial (or plea) in his 
motion under section 2255 has been decided affirmatively 


4The Government vigorously disagrees with this conclusion, but in accord- 
ance with its attitude set forth in footnote 1, will answer this contention in 
order that all of appellant’s arguments may be met and decided. 
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by this Court. Bishop v. United States, supra; Sanders v. 
Allen, 69 App. D.C. 307, 100 F.2d 717 (1938). See also 
Gregori v. United States, 243 F.2d 47 (5 Cir. 1957). 

In the order denying appellant’s motion to vacate sen- 
tence, the Chief Judge of the District Court stated, that 
‘‘the files and records of the case conclusively show that 
defendant is entitled to no relief’’ (J.A. 12). In the instant 
case there is no showing that the court abused its discretion 
in denying the motion. The only allegations recited to the 
court at the time of sentencing were those involving an 
alleged skull fracture suffered by appellant ten years prior 
thereto, and headaches (J.A. 7). No formal motion was 
made for a mental examination, and it cannot be said 
that the oral recitation by counsel to the court concerning 
the skull fracture and headaches, constituted a motion. 
Cf. Perry v. United States, 90 U.S. App. D.C. 188, 195 F.2d 
37 (1952). Nor was any assertion of prior insanity made 
to the court which would require it to order such examina- 
tion. Wear v. United States, 94 U.S. App. 325, 218 F.2d 
24 (1954). 

Appellant argues that the allegations contained in the 
motion, while not as precisely set forth as those in Lloyd 
v. United States, —— U.S. App. D.C. —— (Nos. 13330, 
13331, 13332; decided March 28, 1957) are of similar 
stature, taking into consideration that in the instant case, 
the allegations were drawn pro se, and not by an attorney 
as in Lloyd. But in the latter case, court-appointed coun- 
sel did make a motion for mental examination, and as part 
of the motion stated to the court that he had concluded 
Lloyd to be incapable of rational thinking, as well as being 
addicted to narcotics. Here, the record is barren of such 
allegations, and it must be assumed that counsel appointed 
for appellant in the lower court would have brought similar 
allegations before the court if they had any foundation in 
fact. Instead, appellant consulted with counsel on two 
oceasions prior to sentencing and was personally before the 
court on two occasions as well (J.A. 2-4, 6-8), and at no 
time did he express to the court any facts regarding mental 
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SS ““s incompetency, nor were the two judges who observed him 
”. ~ put-on notice that he was in any way incompetent. 
-% . Assuming, therefore, that appellant did in fact suffer a 


“ 


. ‘fractured skull approximately ten years prior to his ar- 

“” yaignment: and sentencing in the instant case (J.A. 10), 
and further assuming that as a result of the injury, head- 
aches followed, these bare facts, in and of themselves, were 
insufficient to evidence incompetency on appellant’s part of 
the time of his pleas, and did not warrant the granting of 
his motion under section 2255. Cf. Sanders v. Allen, supra 
at page 719, n. 46; Wojculewicz v. Cummings, 143 Conn. 
624, 124 F.2d 886 (1956). Appellant has completely failed 
to show that the action of the court in denying his motion 
under section 2255 was an abuse of its discretion. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Ourver GascH, 
United States Attorney. 


Lewis CARROLL, 
GerorcE Foster, 
Water Bonner, 
Assistant 
United States Attorneys. 
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